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IN THE 


Court of Appeals, Strict of Columbia 


October Term, 1924. 


No. 4136. 


Charles Dick and Carrie P. Dick, 

Appellants, 

vs. 

Marx & Rawolle, Inc., 

Appellee. 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. 

This is an appeal by defendants from a judgment of 
the Supreme Court of the District of Columbia entered 
under the seventy-third rule. 

The plaintiff’s -declaration and affidavit of merit 
claim there is due the sum of $14,500 with interest from 
July 1st, 1923, at the rate of six per cent per annum, 
besides costs, on a promissory note signed by the de¬ 
fendants, Charles Dick and Carrie P. Dick, on the 29th 
day of January, 1923, payable in the sum of $14,500 to 
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the order of plaintiff at the office of Black, Varian & 
Simon, No. 50 Pine Street, New York, New York, on 
July 1st, 1923. 

Writs of attachment were levied on the Franklin 
Square Hotel at 14th and K Streets, Northwest, Wash¬ 
ington, District of Columbia, and on the adjoining 
property known as 1407 K Street, Northwest, stand¬ 
ing on the tax duplicate of the District of Columbia in 
the name of the defendant, Charles Dick, and the in¬ 
choate dower therein of the defendant, Carrie P. Dick, 
and her interest in a deed of trust on the above de¬ 
scribed real estate; also pictures belonging to the de¬ 
fendant, Charles Dick, in the possession of the Hotel 
Lafayette Company; the grounds of said attachment 
being the allegation that the defendants, Charles Dick 
and Carrie P. Dick are not residents of the District of 
Columbia and that neither of them is a resident of the 
District of Columbia. 

An affidavit of defense was filed which was held in¬ 
sufficient and a judgment was entered under the sev¬ 
enty-third rule in favor of the plaintiff against both de¬ 
fendants for $14,500 and interest and costs, and further 
on motion of the plaintiff judgment of condemnation 
was entered against the real and personal property 
of the defendants so as aforesaid attached. 

The defendant, Charles Dick, in his affidavit of de¬ 
fense made for himself and his co-defendant, Carrie 
P. Dick, denied the right of the plaintiff as to the whole 
of its claim and as ground therefor set forth the follow¬ 
ing defense: 

That on the 29th day of January, 1923, he was in¬ 
debted to various banks in excess of one million dollars 
evidenced by extension notes, so-called, dated Decem¬ 
ber 14, 1920, and payable two years after date with 
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interest at 7 per cent per annum, payable semi-annu¬ 
ally ; that said notes matured on December 14,1922, but 
defendant was unable to pay the same; that he was 
then asking for further extension of said notes, and 
said negotiations for an extension were pending on 
said 29th day of January, 1923, as was well known 
to plaintiff; that plaintiff had contracted and sold to 
Lyraphone Company of America, a corporation, cer¬ 
tain goods and materials for the payment of which de¬ 
fendant had jointly obligated himself; that plaintiff 
claimed a balance due under said contracts of approx¬ 
imately $30,000, while said Lyraphone Company and 
defendant claimed that by reason of non-delivery of 
goods when promised, and the subsequent increase in 
market value thereof they had been damaged in an 
even greater sum and therefore owed said plaintiff 
nothing; that plaintiff, well knowing all these facts and 
knowing that said defendant would be financially ruined 
if he could not secure an extension of the time of pay¬ 
ment of said notes due banks as aforesaid, and that 
all his said efforts thereto would be defeated if he were 
forced into involuntary bankruptcy, for the purpose of 
securing an unfair advantage over this defendant and 
compel him to pay a debt not justly owing, thereupon 
threatened to commence bankruptcy proceedings 
against this defendant for the purpose of throwing 
him into bankruptcy, and had prepared the necessary 
legal papers therefor, and by means of threats, duress 
and intimidation coerced, intimidated and compelled 
the defendant against his will in order to prevent even 
greater financial loss to himself, to sign the note set 
forth in the declaration, and knowingly and fraudu¬ 
lently extorted the same; that by means of similar 
threats, duress and intimidation the defendant, Carrie 
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P. Dick, the wile of Charles Dick, defendant, and in 
order to prevent and avoid bankruptcy proceedings as 
aforesaid, was thereby coerced, intimidated and com¬ 
pelled to sign said note which she signed as accommoda¬ 
tion maker and guarantor thereof: That at the time 
defendant signed said note he was given positive as¬ 
surance and said assurance was part of the considera¬ 
tion which induced him to sign the same, that if the 
defendant, Charles Dick, was unable to pay said note 
on July 1, 1923, the due date of payment would be ex¬ 
tended to January 1,1924, but that the plaintiff refused 
said extension. 

The affidavit of defense concludes with these words: 

4 ‘All of which the said defendant expects to 
prove when the cause comes to trial.” (Rec. 6, 7.) 

The court held the affidavit of defense was insuffi¬ 
cient under the seventy-third rule and entered judg¬ 
ment for plaintiff; from which this appeal is taken. 
)Rec. 9.) 


ASSIGNMENT OF ERRORS. 

1. The court erred in holding that the affidavit of de¬ 
fense filed by the defendant, Charles Dick, the 31st day 
of October, 1923, was insufficient under the 73rd Rule. 

2. The court erred in holding that the affidavit of 
defense filed October 31st, 1923, did not contain such 
facts as would, if true, be a defense to the plaintiff’s 
claim. 

3. The court erred in denying the defendants their 
right to a trial by jury. 

4. The court erred in granting the plaintiff’s mo¬ 
tion for judgment. 
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5. The court erred in not overruling the plaintiffs 
motion for judgment. 

6. The court erred in entering a judgment for plain¬ 
tiff. 

7. The court erred in entering a judgment against 
the defendant, Carrie P. Dick. 

ARGUMENT. 

THE DEFENSE OF DURESS. 

Plaintiff sues on a promissory note signed by both 
defendants. 

Defendants allege the note was given under the du¬ 
ress and intimidation of a threat to throw the defen¬ 
dant, Charles Dick, into bankruptcy if he did not sign 
forthwith a note for a sum he claimed not to owe and 
which he would not have promised to pay but for the 
threat and duress aforesaid. 

Generally speaking where threats made are only to 
do that which may lawfully be done there is no duress. 
Threat to bring civil suit for the balance of an over¬ 
due account, part of which is conceded to be justly 
owing; demand for an accounting and settlement when 
defendant was in embarrassed circumstances and 
threat to enforce such bv suit; threat to foreclose a 
mortgage or to levy execution on a judgment; threat 
of any litigation which one may lawfully institute, 
even leading to a receivership or to bankruptcy, have 
all been held not to constitute duress. One has the right 
to use the courts wherein to insist on what he believes 
to be his legal rights, and a threat to do so is not or¬ 
dinarily duress. 
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Atkinson, et al., vs. Allen, et al., 71 Fed. 59. 

Silliman vs. United States, 101 U. S. 465. 

Hackley vs. Headley, 45 Mich. 569. 

Cornwall vs. Anderson, 85 Wash. 369. 

Snyder vs. Braden, 58 Ind. 143. 

Colonial Trust Co. vs. Hoffstot, 219 Pa. 497. 

Fisher vs. Bishop, 36 Hun, 112. 

Morse vs. Woodworth, 155 Mass 233. 

Where threats of a criminal prosecution are pur¬ 
posely resorted to for the purpose of overcoming the 
mind of the party threatened by intimidating or coerc¬ 
ing him, they amount to such duress or pressure as 
will avoid a contract thereby obtained. 

A threat to prosecute criminally and send to the 
penitentiary to compel settlement of a claim for in¬ 
jury by eating impure meat in a restaurant. Held, 
duress, and note given voided. Galusha vs. Sherman, 
et al., 105 Wis. 263. 

Under a claim for damage for accidental shooting a 
note and mortgage were secured by threat of prosecu¬ 
tion for illegal selling of liquor not connected with the 
shooting. Held, duress, and note voided. Thompson 
vs. Niggley, 53 Kan. 664. 

One who obtains a note and mortgage from an ir¬ 
regular practitioner of medicine by means of threats 
to send him to the penitentiary for having made an al¬ 
leged indelicate, indecent and injurious examination of 
the daughter of the former while treating her for sup¬ 
posed suppression of the menses, obtains no lawful 
property in such note or mortgage and collection of the 
same, will be enjoined. Hullhorst vs. Scharner, 15 Neb. 
57. 

Where a person has been induced by threats of a 
groundless prosecution (in this case perjury) to exe- 
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cute a note and mortgage, a court of chancery will 
grant relief and restrain their collection. 

James vs. Roberts, 8 Ohio 548. 

Evidence introduced or offered that defendant signed 
the notes in suit because of threats that if he did not his 
son would be prosecuted for forgery, held to require 
submission to the jury of this question of duress 
pleaded as a defense. 

Meyer vs. Guardian Trust Co., 296 Fed. 789 
(CCA.) 

A note signed by a sister because of threats by the 
payee to prosecute her brother for a crime and in order 
to avoid such prosecution cannot be enforced against 
her by such payee. Immaterial that the threats were 
not made direct to her. 

Schultz vs. Catlin, 78 Wis. 611. 

In the above eases a note was extorted by a wrong¬ 
ful act and in each case the note was held invalid. In 
the case at bar plaintiff knowingly and fraudulently 
extorted from the defendants this note as a considera¬ 
tion for forbearing to act in bankruptcy proceedings. 
Such an act upon conviction is punishable by imprison¬ 
ment for a period not to exceed two years. 

U. S. Compiled Statutes, Sec. 9613. 

In Adams vs. Irving National Bank, 6 L. R. A. 491, 
the New York Court of Appeals held that payment by 
a wife of her husband’s debt induced by threats of his 
arrest on the eve of their departure for Europe and 
her fear of the effect thereof on his shattered and feeble 
health is made under such undue influence that she may 
recover back the money paid even if there was a lawful 
ground for his arrest. The opinion of the court uses 
this language: 
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“It is not an accurate use of language to apply 
the term ‘duress’ to the facts upon which the 
plaintiff seeks to recover. The case falls rather 
within the equitable principle which renders void¬ 
able contracts obtained by undue influence. How¬ 
ever we may classify the case, the rule is firmly 
established that, in relation to husband and wife, 
or parent and child, each may avoid a contract 
induced and obtained by threats of imprisonment 
of the other, and it is of no consequence whether 
the threat is of a lawful or unlawful imprison¬ 
ment. ’ 9 

The court cites with approval Eadie vs. Slimmon, 
26 N. Y. 9, a leading authority on the subject. In that 
case the assignment of a life insurance policy was ob¬ 
tained by threats to prosecute plaintiff’s husband 
criminally for embezzlement. The assignment was set 
aside as obtained by undue influence, although the 
crime of embezzlement apparently had been commit¬ 
ted. Judge Smith in delivering the opinion of the 
court said: 

“The assignment from the plaintiff to the de¬ 
fendant was most clearly extorted by a species of 
force, terrorism, coercion, which overcame free 
agency; in which fear sought security in conces¬ 
sion to threats, to apprehension of injury. It was 
made as the only way to escape from a sort of 
moral duress more distressing than any fear of 
bodily injury or physical constraint. The deed 
was obtained by undue influence and ought not to 
stand.” 

These two New York cases are ample authority for 
holding the defendant, Carrie P. Dick, was unduly in¬ 
fluenced to sign the note in order to save her husband 
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from threatened bankruptcy and acted under moral 
coercion and compulsion. It was clearly error to enter 
judgment against Mrs. Dick. 

This note was extorted by a wrongful illegal act and 
is therefore void. What constitutes duress is a matter 
of law. Coercion of defendants by clear violation of 
statute plainly is legal duress. Whether such duress 
exists as to any particular transaction or not is a 
question of fact. The query is: Was the will power of 
the party signing overcome by the threats. Exercise 
of the free will power of both contracting parties is es¬ 
sential to every contract. Sylvan Mortgage Co. vs. 
Stadler, 185 N. Y. Sup. 293. 

Duress is such compulsion affecting the mind as 
shows the act was not voluntary. 

Harris vs. Flack, 124 N. E. Rep. (Ill.) 377. 

The facts should be submitted to a jury. 

Where threats of a lawful (proper) prosecution are 
purposely resorted to for the purpose of overcoming 
the will of the party threatened by intimidating or ter¬ 
rifying him they amount to such duress or pressure 
as will avoid a contract thereby attained. 

Havnes vs. Rudd, 30 Hun 237. 

Duress may be established by a showing of oppres¬ 
sion, imposition, undue influence or the taking of undue 
advantage of financial stress. 

Rees vs. Selimits, 164 Ill. App. 250. 

Where threats coerce the will of the party threat¬ 
ened a contract induced thereby is invalid for duress. 

Rose vs. Owen, 85 N. E. Rep. (Ind.) 129. 

The principle underlying this class of cases is that 
wherever a party is so situated as to exercise a con- 
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trolling influence over the will, conduct and interest 
of another, contract thus made will be set aside. 

Adams vs. Irving National Bank, 6 L. R. A. 491. 
International Harvester Co. vs. Voboril, 187, 
Fed. 973. 

When there exist coercion, threats, compulsion, un¬ 
due influence, there is no volition, no intention or 
purpose but to yield to moral pressure for relief from 
such coercion. Such a case is analogous to a parting 
with property by robbery. No title is acquired through 
possession thus obtained. 

Barry vs. Equitable L. Assurance Society, 59 
N. Y. 587. 

This case presents purely a question of fact— 
whether the agreement was executed in consequence 
of threats and undue influence. 

Consent is the very essence of a contract and if 
there be compulsion there is no binding consent. It 
is well settled that moral compulsion is sufficient in 
legal contemplation to destroy free agency without 
which there can be no contract, because in that state 
of the case there is no consent. 

Brown v. Pierce, 7 Wall (U. S.) 214. 

To a person of the public standing of this defendant 
a threat to throw him into bankruptcy would be as 
menacing and compelling and tend to overcome his 
will even more than threats of a criminal prosecution 
would tend to overcome the will of many other per¬ 
sons. This is a question he is entitled to have tried by 
a jury. 

Whatever destroys free agency and constrains the 
person whose act is brought in judgment to do what 
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is against his will and what he would not have done 
if left to himself is undue influence whether the con¬ 
trol be exercised by physical force, threats, impor¬ 
tunity or any other species of mental or physical co¬ 
ercion. The extent or degree of the influence is quite 
immaterial, for the test is, was the influence, whether 
slight or powerful, sufficient to destroy free agency 
and render the act brought in judgment rather the 
result of the determination of the mind of another 
than the expression of the mind of the actor. 

Earle vs. Norfolk, etc., 36 N. J. Eq. 192. 

The question of duress is one of fact in each par¬ 
ticular case. There is no legal standard of resistance 
which a person acted upon must come up to at his 
peril of being remediless for a wrong done to him; 
and no general rule as to the sufficiency of facts neces¬ 
sary to produce duress. That defendant may not have 
acted as a reasonable man in resisting the coercion 
exercised upon him will not prevent him from setting 
up the defense of duress. The question is the condi¬ 
tion of mind produced thereby. 

Bishop on Contracts, Sec. 719. 

Galusha vs. Sherman, 105 Wis. 263. 

Duress of either husband or wife will avoid the con¬ 
tract of the other induced by reason of it. 

10 Am. & Eng. Encv. of Law, 321. 

Duress is overcoming the will and inducing an in¬ 
voluntary act or contract (O’Toole vs. Lamson, 41 
App. D. 0., 276), forcing one to do an act against his 
will (Horn vs. Dairs, 142 Pacific (Ore.) 544), over¬ 
coming the mind and will of another by moral compul¬ 
sion and so obtaining concurrence when there is no 
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real consent (International Harvester Co. vs. Voboril, 
187 Fed. 973), so coercing one that he ceases to be a 
free moral agent (Dallavo vs. Dallavo, 155 N. W. Rep. 
(Mich.) 538). Such circumstances as imposition, op¬ 
pression, threats, duress, undue influence, taking ad¬ 
vantage of the necessities or weakness and the like as 
a means of inducing the party to enter into the agree¬ 
ment are grounds for annulling the contract. 

6 L. R. A. 492 (note). 

Overcoming the mind and will of a party by men¬ 
aces makes a contract entered into under such circum¬ 
stances as utterly without the consent of the party 
menaced as if he were induced to sign it by actual vio¬ 
lence. 

U. S. vs. Huckabee, 16 Wall. 414. 

The specific crime charged herein is that plaintiff 
knowingly and fraudulently extorted property, to wit, 
the note in suit, from the defendants as a considera¬ 
tion for forbearing to act in bankruptcy proceedings, 
a crime punishable by imprisonment for a period not to 
exceed two years. Such circumstances constitute du- 
ress as much as threats of prosecution for perjury, or 
forgery or illegal selling of liquor, and present an 
issue defendants are entitled to have submitted to a 
jury. Regardless of the statute a condition of duress 
and moral compulsion was presented by the affidavit 
of defense which entitled defendants to a jury trial. 

Circumstances of extreme necessity or distress of a 
party, although not accompanied by any direct duress 
or restraint, may also overcome free agency and jus¬ 
tify the court in setting aside the contract on account 
of some attending oppression. 
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Note to 6 L. R. A. 493, citing— 

Sears vs. Shafer, 6 N. Y., 272, 

Whelan vs. Whelan, 3 Cowan, 537, 

Howell vs. Ransom, 11 Paige, 538, 

Ellis vs. Messervie, Id., 467, 5 Denio, 640, 
Loweson vs. Johnston, 44 N. J. Eq., 103. 

There were ample circumstances of extreme neces¬ 
sity and financial distress in the case at bar, the ne¬ 
cessity' defendant felt of avoiding bankruptcy and 
thereby saving his credit, the need of gaining more 
time so he could work out his financial salvation and 
pay his debts; ample enough to send the case to a jury 
for trial of the facts. 


n. 

THE AFFIDAVIT OF DEFENSE. 

Facts well pleaded in an affidavit of defense are to 
be treated as true on a motion for judgment under the 
seventy-third rule. In Dobbins vs. Thomas, 26 App. 
D. C. 161, speaking of an affidavit of defense, this court 
said: 


‘‘All that is required is that the facts alleged 
shall be sufficient to indicate a substantial legal 
defense made in good faith.’’ 

In the same case this court quoted with approval a 
prior decision: 

“If the facts stated bv the defendant, bv anv 
reasonable or fair construction, will constitute a 
defense to the action or claim of the plaintiff with¬ 
in the scope of the pleas pleaded, it is the absolute 
constitutional right of the defendant to have that 
defense regularly tried and determined in due 
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course of judicial investigation. No rule, how¬ 
ever beneficial it may be thought to be as means 
of preventing the use of sham and feigned de¬ 
fense or desirable for the expedition of business, 
can deprive the defendant of this right.” Strauss 
vs. Hensey, T2 App. D. C. 289. 

To the same effect from St. Clair vs. Conlin, 12 App. 
D. C. 161. 

“If there be nothing in the general statement 
of the facts of defense to indicate or suggest eva¬ 
sion, or studied uncertainty of allegation or denial 
in matters plainly susceptible of clear and pre¬ 
cise statement, and if it appear by any reasonable 
or fair construction that the facts so generally 
stated would constitute a defense to the plaintiff’s 
action in whole or in part—the constitutional right 
of trial by jury must be accorded.” 

This statement was cited with approval in Potomac 
Laundry Co. vs. Miller, 26 App. D. C., 234. 

The court has held to the same effect in Codington 
vs. Standard Bank, 40 App. D. C., 411: 

“As we have many times suggested, the pur¬ 
pose of the seventy-third rule is to promote justice 
bv preventing, as far as possible, fictitious de¬ 
fenses. It was, of course, never intended as a sub¬ 
stitute for a trial. If, therefore, the Court, upon 
reading the affidavit of defense, is convinced that 
it has been made in good faith, and that a doubt 
exists as to the right of the plaintiff to recover, 
summary judgment ought not to be entered.” 

This court has uniformly and consistently held of 
the 73rd rule as expressed in several cases: 
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‘ ‘ The rule deprives a party of his ordinary right 
of jury trial, and should be strictly construed as 
regards the affidavit of the plaintiff and broadly 
and liberally construed as regards the counter affi¬ 
davit of the defendant.” 

Lawrence vs. Hammond, 4 App. D. C., 467. 

Gleason vs. Hoeke, 5 App. D. C., 1, 5. 

CONCLUSION. 

The defendants respectfully represent that the affi¬ 
davit of defense in this case meets the requirements of 
this Court as to good faith and that the facts set forth 
make a showing sufficient to entitle them to have their 
defense submitted to a jury for determination. The 
plaintiff will not be prejudiced in the least by follow¬ 
ing this course for it has attached under the ground of 
non-residence property of the defendants in the Dis¬ 
trict of Columbia worth many times the amount of its 
judgment. 


Respectfully submitted, 

Frederick C. Bryan, 

« 

Attorney for Appellants. 



IN THE 


DISTRICT OF COLUMBIA 
FILED 

SEP 16 1924 


Court of A 
of thr liatrirt of Columbia 


October Term, 1924 


CHARLES DICK and CARRIE 
P. DICK, 

Appellants 


No. 413G 


MARX & RAWOLLE, INC., 

Appellee 


BRIEF FOR APPELLEE 


H. Winship Wheatley 

Attorney for Appellee 


Press op The Sudwarth Co.. Washington 






SUBJECT INDEX. 


Page 


Statement of Fact. 1 

Argument . 3_23 

A—Duress per Minas . 3-21 

B—The Question of Accommodation.21-23 

C—The New York Married Woman’s Act. 23 

D—The Averments Respecting Extension of Time. 23 

LIST OF CASES CITED 

American B. M. Union vs. Hastings, 67 Minn. 303, 69 N. W. 1078. 12 

6 Amer. & Eng. Enc. (2nd Ed.) 747. 13 

3 Bac. Abr., Duress, 252. 18 

Bankruptcy Law, Sections 3 &60. 3 

Bankruptcy Act, Sec. 29b, cl. 5. 15 

Bankruptcy Law, Section 60. 22 

Brown vs. Pierce, 7 Wall. 214, (74 U. S. 136). 6 

Chit. Cont., 217; 2 Greenl. Ev., 283. 18 

Citizens National Bank vs. Minge, 49 Minn. 454, 52 N. W. 44_ 11 

13 Corpus Juris 399. 16 

Cunningham vs. Minneapolis S. Y. & P. Co., 59 Minn. 325, 61 N. 

W. 329 . 12 

De Graff vs. County of Ramsey, 46 Minn. 319, 48 N. W. 1135_ 12 

Domestic Relations Law, New York, Section 51.. 23 

Fisher vs. Bishop, N. Y. Court of Appeals, 15 N. E. 331. 14 

Foertsch vs. Germuller, 2 App. D. C. 345. 2 

French vs. Shoemaker, 14 Wallace 314. 5 

Green vs. Higgin Mfg. Co., 44 App. D. C. 191. 14 

Hart vs. Strong, 183 Ill. 355. 13 

2 Inst., 482; 2 Roll. Abr., 124. 18 

Joannin vs. Ogilvie, 49 Minn. 564, 52 N. W. 217. 12 

Knight vs. W. T. Walker Brick Co., 23 App. D. C. 524. 23 

Minneapolis Land Company vs. McMillan, 79 Minn. 287 . 9 

Morse vs. Woodworth, 155 Mass. 233, 29 N. E. 525. 19 

O’Toole vs. Lamson, 41 Appeals D. C., 285. 8 

Panton vs. Duluth G. & W- Co., 50 Minn. 175, 52 N. W. 527. 12 

Perkins vs. Trinka, 30 Minn. 241, 15 N. W. 115. 12 

Pierce vs. Brown, 7th Wallace 205. 17 

Randall vs. Davis Coal & Coke Co., 15 App. D. C. 357. 23 

Ryan vs. Security Savings & Commercial Bank, 50 App. D. C. 292 23 

Si'lliman vs. U. S., 11 Otto 465. 3 

1 Story, Eq. Jur. 239 . 8 

U. S. Compiled Statutes Section 9613. 15 

Zavela vs. Reeves, 227 U. S. 628. 15 







































IN THE 


Court ot Appeals 
of tfjc Biotrict of Columbia 


October Term, 1924 


CHARLES DICK and CARRIE 
P. DICK, 

Appellants 

vs. 


No. 4136 


MARX & RAWOLLE, INC., 

Appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

The affidavit of defense is grounded upon duress 
by threats (per minas) and the threats claimed 
are that the plaintiff “ threatened to commence 
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bankruptcy proceedings against this defendant for 
the purpose of throwing him into bankruptcy.” 
(Rec. 6). 

This statement is otherwise characterized and 
named (“threats,” “duress,” “intimidation.” 
“extortion,” etc.), but when the affidavit is anal¬ 
yzed, is the only tangible substantive fact set forth 
(Rec. 6). 

As an inducement to this averment, the affidavit 
alleges that the plaintiff had sold to the Lyraphone 
Co. certain materials, for which the defendant, 
Charles Rick, had obligated himself and that he 
had claimed to be entitled to a recoupment or set 
off against this sum for goods which had not been 
delivered by the plaintiff to the Lyraphone Co. 
under contract. But it is not contended here, and 
it was not in the court below, that the averments 
of the affidavit of defense in that respect are suffi¬ 
cient to entitle the defendant to a trial. It is sub¬ 
mitted that the argument could not be otherwise, 
because thev are conclusions and not facts. 

t 

Foertsch vs. Germtiller, 2 App. D. C. 345. 

It is, therefore, assumed that these statements 

are bv wav of introduction or inducement. 

€ «. 

The defendant, Charles Rick, “was indebted to 
various banks in the sum of one million dollars” 
which he “was unable to pay.” (Rec. 6). He 
had given to his wife a deed of trust on his real 
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estate which had been recorded within four months 
prior to the date of this note (Rec. 4 and 8). 

The note upon which the suit was brought (Rec. 
3) was signed by the party secured by the mortgage 
as well as by the original defendant. 

It seems difficult to imagine how it could be du¬ 
ress for a creditor to threaten with bankruptcy a 
man who owes a million dollars, which he conced- 
edly cannot pay (Rec. 6), and who has given a 
mortgage to his wife within the four months per¬ 
iod (Rec. 4 and 8 and Appellants’ Brief, page 2) 
named in the bankruptcy law (Bankruptcy Law, 
Sec. 3 and 60) and to accept in lieu of the original 
debt, security from the mortgagee, “in order to 
avoid and prevent bankruptcy proceedings.” 
(Rec. 7). Surely if a creditor were ever entitled 
to threaten bankruptcy, these facts—alleged by 
the defendant—would warrant it. 


ARGUMENT 

It is respectfully submitted that the statement 
about bankruptcy alleged to have been made did 
not constitute duress by threats, pei* minas. 

Attention is respectfully invited to the discussion 
of this subject in Silliman vs. U. S., 11 Otto 465. 

“The barges in question were delivered by 
claimants to the Government under the origi¬ 
nal charter-parties, binding the latter to pay 
for their use at an agreed rate, during such 
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period as they were retained in its service * * 
The Quartermaster’s Department demanded 
that the claimants should execute new charter- 
parties, containing stipulations essentially 
different as to compensation, from those em¬ 
bodied in the contracts under which the Gov¬ 
ernment obtained possession of the barges. It 
announced its purpose to retain possession and 
withhold all compensation, unless and until 
the claimants executed the proposed new char¬ 
ter-parties * * * * Claimants distinctly 

refused to give their assent to the proposed 
alterations and asked that the barges be re¬ 
turned. But this reasonable request was not 
complied with by the agents of the Govern¬ 
ment. Their conduct was in plain violation 
of the rights of the claimants. * * * * * 

Instead, however, of seeking the aid of the law, 
claimants, with a full knowledge of their legal 
rights, executed new charter-parties, and, from 
time to time received payments according to 
the rates prescribed therein; protesting, when 
the new agreements were signed, that they 
were executed against their wishes and under 
the pressure of financial necessity. They now 
seek the aid of the law to enforce their rights, 
under the original charter-parties, upon the 
ground that those last signed were executed 
under such circumstances as amounted in law, 
to duress. Duress of, or in, what? Not of 
their persons, for there is no pretense that a 
refusal, on their part, to accede to the illegal 
demand of the Quartermaster’s Department 
would have endangered their liberty or their 
personal security. There was no threat of in¬ 
jury to their persons or to their property, to 
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avoid which it became necessary to execute new 
charter-parties. Nor were those charter- 
parties executed for the purpose, or as a means 
of obtaining possession of their property. 
They yielded to the threat or demand of the 
department solely because they required, or 
supposed they required, money for the conduct 
of their business or to meet their pecuniary 
obligations to others.’’ 

The Supreme Court had the same general sub¬ 
ject under consideration on another occasion in 
French vs. Shoemaker , 14 Wallace 314, from which 
the following excerpt is taken: 

“He alleges that he was induced to sign the 

two instruments bv threats that if he refused 

•/ 

he should be kept out of the possession of the 
road for years, and that in consequence of his 
pecuniary embarrassments and through fear 
that the parties would render his property un¬ 
availing to him in case he continued to resist 
their importunities, he finally executed the 
agreement; that being pressed for the want of 
pecuniary means and overcome by threats, 
importunities and deceptive influences, he was 
ultimately forced to sign the agreement upon 
the condition that the complainant would ad¬ 
vance him $5,000, and that the contract should 
be immediately carried into effect. 

“Even if admitted to be true, the answer 
does not show that the instruments were exe¬ 
cuted under duress, as the respondent admits 
that the sum of $5,000, was to be advanced as 
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a part of the consideration for the transfer, 
and that he finally consented to the arrange¬ 
ment on the condition that the contract should 
be immediately executed. Much discussion to 
show that a contract or written obligation pro¬ 
cured by means of duress is inoperative and 
void both at law and in equity is hardly re¬ 
quired, as the proposition is not denied by 
either party. Actual violence, even at com¬ 
mon law, is not necessary to establish duress, 
because consent is the very essence of a con¬ 
tract, and if there be compulsion there is no 
actual consent and moral compulsion, such as 
that produced by threats to take life or to in¬ 
flict great bodily harm, as well as that produc¬ 
ed by imprisonment, is everywhere regarded 
as sufficient in law to destroy free agency, 
without which there can be no contract, be¬ 
cause in that state of the case there is no con¬ 
sent. Brown vs. Pierce, 7 Wall. 214, (74 77. 
S. 136). 

“In its more extended sense duress means 
that degree of constraint or danger, either ac¬ 
tually inflicted or threatened or impending, 
which is sufficient in severity or in apprehen¬ 
sion to overcome the mind and will of a person 
of ordinarv firmness * * * * Decided 

cases mav be found which denv that contract 
* « 

procured by menace of a mere battery to the 
person, or of trespass to lands or of loss of 
goods, can be avoided on that account and the 
reason assigned for that restriction to the gen¬ 
eral rule is that such threats are held not to be 
of a nature to overcome the mind and will of a 
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firm and prudent man, because it is said that 
if such an injury is inflicted, sufficient and ad¬ 
equate redress may be obtained in an action at 
law; but the modern decisions in this country 
adopt a more liberal rule, and hold that con¬ 
tracts procured by threats of battery to the 
person or of destruction of property may be 
avoided on the ground of duress, because in 
such a case there is nothing but the form of a 
contract without the substance. * * * * 

“Enough appears in the record to convince 
the court that the respondent was in straitened 
circumstances, that his business affairs had 
become complicated, that he was greatly em¬ 
barrassed with litigations, and that he was in 
pressing want of pecuniary means, but the 
court is wholly unable to see that the complain¬ 
ant is responsible for those circumstances or 
that he did any unlawful act to deprive the 
respondent of his property, or to create those 
necessities or embarrassments, or to compel 
him to do what he acknowledges he did do, 
which was to yield to the pressure of the cir¬ 
cumstances surrounding him, and as a choice 
of evils accepted the advance of $5,000, and the 
shares assigned him in the new organization 
as proposed, and voluntarily signed both 
the agreement and the assignment. Such an 
act as that of signing those instruments, under 
the circumstances disclosed in the record, must 
be regarded, both in equity and at law, as a 
voluntary act, as it was unattended by any act 
of violence or threat of any kind, calculated 
in any degree to intimidate the party or to 
force the result, or to compel that consent 
which is the essence of every valid contract. 
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Suppose he consented reluctantly, as lie avers, 
still the fact is that he did consent when he 
might have refused to affix his signature to 
the instruments, as he had repeatedly done for 
the year preceding; and having consented to 
the arrangement and signed the instrument 
he is bound bv their terms, and must abide the 
consequences of his own voluntary act, unless 
some of his other defenses set up in the answer 
have a better foundation.” 

This court had the subject for decision in O'Toole 
vs. Lawson, 41 Appeals D. C., 235, from which the 
following is taken: 

“Duress may be defined as a condition of 
mind resulting from such improper pressure 
that the will is overcome and an involuntary 
act or contract induced—a condition of mind 
produced by an unlawful intimidation, and 
which results in the doing of an act which is 
not required by law. ‘When one is under the 
influence of extreme terror, or of threats or of 
apprehension short of duress, his act may be 
avoided, for in cases of this sort he has no free 
will, but stands in vinculis.’ 1 Story, Eq. Jur. 
239. ‘A condition which exists where one, by 
the unlawful act of another, is induced to make 
a contract, or perform or forego some act, un¬ 
der circumstances which deprive him of the 
exercise of free will.’ ” 

Here was a threat to a mother of “jeopardy” to a 
son for “irregularities.” (Page 288 Report.) 
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The case of Minneapolis Land Company vs. 
McMillan, 79 Minn. 287 is perhaps more apposite 
on the facts. Quotation is made from this decis¬ 
ion as follows: 

“The answer sets forth in detail the facts 
and circumstances under which said notes were 
executed and delivered and which, it is claim¬ 
ed, by defendant’s counsel, fully establish their 
contention that the same were obtained by 
duress and were without consideration. It is 
also alleged that plaintiff had knowledge of 
all these facts and circumstances and was not 
a purchaser in good faith and for value. On 
plaintiff’s motion, judgment on the pleadings 
was ordered and rendered for the full amount 
of the notes. The appeal is from this judg¬ 
ment. It is hardly necessary to say that the 
allegations of the answer are to be accepted 
as true and if by any fair construction a 
defense has been pleaded, the motion should 
have been denied and this judgment will have 
to be reversed 

“The facts and circumstances referred to, 
as set forth in the answer are these: 

“James McMillan & Co. was a domestic cor¬ 
poration, engaged in receiving furs, in ship¬ 
ping the same and in tanning sheep pelts from, 
for and on account of a large number of other 
persons. The defendant was a stockholder in 
and the secretary and treasurer of the corpor¬ 
ation, having over $7,000 invested therein. 
Flora Bergman was the owner and holder of 
a bond issued in April, 1894, by said corpor¬ 
ation in the sum of $1,000. On March 18, 
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1898, the principal of this bond had been re¬ 
duced by previous payments to $700. There 
was nothing presently due either as principal 
or interest. On that day, Bergman’s agent 
presented the bond to the corporation and de¬ 
manded immediate payment of the balance 
which was refused on the ground that nothing 
was then due. Bergman then threatened that 
if this balance of $700 was not paid at once, 
with accrued interest, application would be 
made to the District Court for the appoint¬ 
ment of a receiver for the corporation, under 
the provisions of the state insolvency law. A 
petition for the appointment of a receiver in 
insolvency was duly drawn, of which notice 
was given to the corporation. The defendant 
then alleged that the presentation of this peti¬ 
tion to the court, as was threatened, would 
have brought financial disaster on the corpor¬ 
ation and would have caused its failure in 
business and that to prevent this and the con¬ 
sequent and irreparable loss to herself, she 
exchanged her own personal checks upon a 
bank and her own promissory notes, aggrega¬ 
ting $700 in amount, payable to Bergman for 
the bond in question. The instrument sued 
upon are two of these notes. She then turned 
the bond over to Bergman as collateral secur¬ 
ity for the payment of said notes. 

“It was also alleged that this was all done 
under protest and solely to prevent the serious 
consequences before mentioned; and that at 
this time the actual value of the bond did not 
exceed $150, but in no manner was it explain¬ 
ed why its face value had been reduced more 
than 75%. There were no allegations in this 
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answer of fraud or false pretense on the part 
of Bergman when demanding payment and 
when obtaining defendant’s checks and notes 
in exchange for the bond. On the contrary, 
it was averred by defendant that she knew 
that the balance of the bond was not due and 
payable when the exchange was made; and 
further that she then and there well knew that 
the actual value of the bond did not exceed 
$150. The only allegations in the answer, 
bearing upon the solvency or insolvency of the 
corporation at the time Btergman threatened 
to petition for a receiver under the insolvency 
law and caused such a petition to be prepared 
are as follows: ‘That said James McMillan 
& Co. was indebted to said Bergman at said 
time for no sum whatever and that said Berg¬ 
man did not have legal cause for making said 
application for the appointment of a receiver 
for said James McMillan & Co., under chapter 
41 of the general statutes of the State of Min¬ 
nesota, or otherwise; that said fact was well 
known to said Bergman to said James Mc¬ 
Millan & Co. and to the defendant herein.’ 

“That the balance of the bond had not yet 
matured would not of itself disqualify Berg¬ 
man from filing the petition. The claim 
against the corporation held by her would have 
been provable and allowable had the estate 
gone into the hands of a receiver and this was 
sufficient to qualify her to become a petitioner 
under the law. Citizens National Bank vs. 
Minge, 49 Minn. 454, 52 N. W. 44. And the 
averment that Bergman did not have ‘legal 
cause,’ for making the application to the court 
in insolvency proceedings is a very noticeable 
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instance of pleading a conclusion of the law 
instead of facts. It was necessary to allege 
facts from which this conclusion could he de¬ 
duced, not conclusion itself. So that there 
was nothing in the answer from which it could 
be gathered that Bergman was not justified 
in contending that the corporation was insol¬ 
vent and that a receiver should be appointed 
for the benefit of its creditors. The defen¬ 
dant was not compelled to execute the notes 
to satisfy a wrongful claim or unjust demand 
made upon the corporation or upon herself, 
which would, if not complied with, have re¬ 
sulted in serious disaster and loss of property. 
There was no duress in this case on any of the 
authorities and the condition that there was 
is disposed of by calling attention to Perkin 
vs. Trinka, 30 Minn. 241, 15 N. W. 115; De 
Graff vs. County of Ramsey, 46 Minn. 319, 48 
N. W. 1135; Joannin vs. Ogilvie, 49 Minn. 564, 
52 N. W. 217. The opinion in the case last 
cited is quite exhaustive on the subject of du¬ 
ress and has been referred to in Panton vs. 
Duluth G. & W. Co., 50 Minn. 175, 52 N. W. 
527; Cunningham vs. Minneapolis S. Y. & P. 
Co., 59 Minn. 325, 61 N. W. 329; and American 
B. M. Union vs. Hastings, 67 Minn. 303, 69 N. 
W. 1078. 

“Nor is there any merit in the claim that 
the notes were without consideration. Not 
only did Bergman refrain from proceeding 
against the corporation, as she had proposed 
to do, justified by the situation, as we must as¬ 
sume on the condition of the answer, but she 
transferred the bond to defendant or as alleg¬ 
ed by the latter, it was exchanged for the 
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checks and notes. If a person has a right 
at law, his forbearance to institute proceed¬ 
ings to protect or enforce it is a valuable con¬ 
sideration for a promise to pay. See cases 
cited in 6 Amer. & Eng. Enc. (2d Ed.) 747.” 

Attention is also respectfully invited .to the case 
of Hart vs. Strong, 183 III . 355, from which the fol¬ 
lowing is taken. 


44 The facts set up in the answer or cross bill, 
which the Circuit Court held insufficient to 
constitute a defense to authorize relief under 
the cross bill were in substance as follows: On 
or about August 21, 1895, Mary E. Hart and 
George Strong, made an exchange of real es¬ 
tate in Cook County, owned by them respec¬ 
tively. The property conveyed to Mary E. 
Hart in the trade was subject to three incum¬ 
brances, two of which she assumed. The third 
one, a mortgage to Ella E. Racquet, for $650. 
George Strong agreed to have released and ex¬ 
ecuted a note for $650, secured by a trust deed 
on the property conveyed to him, payable in 
seven weeks after date, to secure the release of 
said mortgage. The agreement to have the 
Racquet mortgage released was not performed 
and in January, 1896, between two and three 
months after the maturity of the note given to 
secure such release, George Strong informed 
John W. Hart that he was unable to pay the 
mortgage and asked for time. John W. Hart 
refused and threatened to foreclose the trust 
deed given to secure the release. George 
Strong believing that he would be in danger of 
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losing the property in case of foreclosure, pro¬ 
posed to re-exchange the property, putting the 
parties in statu quo. His proposition was re¬ 
fused, unless he would pay John W. Hart 
$1,200, to be secured by the note and trust deed 
sought to be foreclosed. Strong agreed to this 
and pursuant to the agreement reconveyances 
were made by the parties and the note and 
trust deed were executed. * * * * It is 

next claimed that the note and trust deed were 
obtained by duress. There was no threatened 
personal violence, physical restraint, seizure 
of goods or anything which could constitute 
legal duress. The only fact alleged is that 
Hart threatened to commence a foreclosure 
suit on a trust deed, which was due and which 
he had a perfect right to foreclose. There was 
no defense to it and no pretense of any.” 

The language of this Court in Green vs. Higgin 
Mfg. Co., 44 App. D. C. 191 may be apposite to this 
situation. 

“They (the notes) appear to have been given 
to pay a debt, and not to suppress a criminal 
prosecution.” 

There were no fiduciary relations between these 
parties, and they dealt at arm’s length. There are 
cases to be found, of which Fisher vs. Bishop, N. 
Y. Court of Appeals, 15 N. E. 331, may be treated 
as one, which hold that where there are fiduciary 
relations between the parties, a different rule con¬ 
trols, but that is not the situation here. 
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It is contended by; the Appellants (Appellants’ 
Brief, page 7) that Section 29b5 of the Bankruptcy 
Act (named in Appellants’ Brief as U. S. Com¬ 
piled Statutes Section 9613) is controlling here. 
This section is in the Bankruptcy Law under the 
head of “Offenses” and provides “A person shall 
be punished, by imprisonment for a period not to 
exceed two years, upon convicton of the offense of 
having knowingly and fraudulently * * * * 

extorted or attempted to extort any money or 
property from any person as a consideration for 
acting or forbearing to act in bankruptcy proceed¬ 
ings.” No case has been cited by counsel for Ap¬ 
pellants and none lias been found by counsel for 
Appellee holding that this Section, applied to a 
civil proceeding, avoided a note given for a debt 
that the plaintiff believed to be due because the 
plaintiff had “threatened to commence bankruptcy 
proceedings.” The nearest approach to such a 
case that the Appellee has found is Za vela vs. 
Beeves, 227 V. S. 628, from which the following is 
taken: 


“It is contended that the transaction set up 
in the former of the two replications mention¬ 
ed was in violation of the prohibition of Sec. 
29b, cl. 5 of the bankruptcy act * * * * 

which declares that ‘a person shall be pun¬ 
ished, by imprisonment for a period not to 
exceed two years, upon conviction of the of¬ 
fense of having knowingly and fraudulently 
* * * * extorted or attempted to extort 
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any money or property from any person as a 
consideration for acting or forbearing to act 
in bankruptcy proceedings.’ It is sufficient 
to say that we are unable to see in this record 
anything of extortion or attempted extortion. ’ ’ 

Careful attention has been given to the cases 
cited by the Appellants. 

Most of them are cases involving threats of crim¬ 
inal prosecution which fall well within the old def¬ 
inition of duress per minas. For clearness of ex¬ 
pression, the definition given in 13 Corpus Juris 
399 is borrowed here. 

“Dm ’ess per minas arises when a person is 
threatened with loss of life, with loss of limb, 
with mayhem, with imprisonment, and only in 
these cases at common law.” 

In the praiseworthy tendency of modern courts 
to administer justice, notwithstanding archaic 
rules that were established for a different age and 
generation and are unsuitable to our own condi¬ 
tions and times, this rule has been somewhat en¬ 
larged, but not to the extent of depriving a plaintiff 
of a legal right because he has threatened to pursue 
a legal remedy instead of pursuing it. 

The quotation above from 13 Corpus Juris is 
followed bv this statement later on in the text. 

“A threat to do what one has a legal right 
to do cannot constitute duress, such as to fore¬ 
close * * * * a mortgage, a threat of 
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arrest * * * * on civil process on a legal 

claim when such arrest is allowed at law, or a 
threat of or the bringing of a law suit * * * 
or a threat to levy an attachment or execu¬ 
tion. ” 

To hold otherwise might be tantamount to re¬ 
quiring one to bring a suit instead of threatening 
to bring it. One, in the position of the plain¬ 
tiff before the note was given, would be between 
Scylla and Charybdis. If he brought a proceeding 
without notice to subject another’s property to his 
debt, he would be accused of oppression, and if he 
threatened to bring this action and granted addi¬ 
tional time to his debtor for securitv, he would be 
accused of extortion. 

« 

The cases cited by the Appellants should not be 
left without giving attention to two in particular 
that seem rather to favor the Appellee than the 
Appellants. 

The case of Pierce vs. Broun, 7th Wallace 205, 
(Appellants’ Brief, page 10) is said to hold that 
moral compulsion is sufficient to destroy free 
agency. What the Supreme Court said on that 
subject is as follows: 

“ Actual violence is not necessary to consti¬ 
tute duress, even at common law, as understood 
in the parent country, because consent is the 
very essence of a contract, and, if there be 
compulsion, there is no actual consent, and 
moral compulsion, such as that produced by 
threats to take life or to inflict great bodily 
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harm, as well as that produced by imprison¬ 
ment, is everywhere regarded as sufficient, in 
law, to destroy free agency, without which 
there can be no contract, 'because in that state 
of the case, there is no consent. 

“ Duress, in its more extended sense, means 
that degree of constraint or danger, either 
actually inflicted or threatened and impend¬ 
ing, which is sufficient in severity or in appre¬ 
hension, to overcome the mind and will of a 
person of ordinary firmness. Chit. Cont., 217; 
2 Greenl. Ev., 283. 

“Text writers usually divide the subject into 
two classes, namely: duress per minas and 
duress of imprisonment, and that classifica¬ 
tion was uniformly adopted in the early his¬ 
tory of the common law, and is generally pre¬ 
served in the decisions of the English courts 
to the present time. 2 Inst., 482; 2 Roll. 
Abr., 124. 

* * * ** * * * * * 

“Second class, duress per minas, as defined 
at common law, is where the party enters into 
a contract (1) For fear of loss of life; (2) For 
fear of loss of limb; (3) For fear of mayhem; 
(4) For fear of imprisonment; and many mod¬ 
ern decisions of the courts of that country 
still restrict the operations of the rule within 
those limits. 3 Bac. Abr., Duress, 252. 

“They deny that contracts procured by men¬ 
ace of a mere battery to the person, or of 
trespass to lands, or loss of goods, can be 
avoided on that account, and the reason assign¬ 
ed for this qualification of the rule is, that such 
threats are held not to be of a nature to over¬ 
come the mind and will of a firm and prudent 
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man, because it is said that if such an injury 
is inflicted, sufficient and adequate redress may 
be obtained in a suit at law. 

“Cases to the same effect may be found also 
in the reports of decisions in this country, and 
some of our text writers have adopted the rule, 
that it is only where the threats uttered excite 
fear of death, or of great 'bodily harm, or un¬ 
lawful imprisonment, that a contract, so pro¬ 
cured, can be avoided, because, as such courts 
and authors say, the person threatened with 
slight injury to the person, or with loss of 
property, ought to have sufficient resolution 
to resist such a threat, and to rely upon the 
law for his remedy. * * * * 

“On the other hand, there are manv Ameri- 
can decisions, of high authority, which adopt 
a more liberal rule, and hold that contracts 
procured by threats of battery to the person, 
or the destruction of property, may be avoided 
on the ground of duress, because in such a 
case there is nothing but the form of a con¬ 
tract without the substance.” 

The case of Morse vs. Woodworth, 155 Mass. 233, 
29 N. E. 525 (Appellants’ Brief, page 6) holds as 
follows: 


“To set aside a contract for duress, it 
must be shown, first, that the will of one 
of the parties was overcome, and that he 
was thus subjected to the power of another, 
and that the means used to induce him to act 
were of such a kind as tvould overcome the 
mind and will of an ordinary person. It has 
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often been held that threats of civil suits and 
of ordinary proceedings against property are 
not enough, because ordinary persons do not 
cease to act voluntarily on account of such 
threats. But threats of imprisonment may 
be so violent and forceful as to have that 
effect.” 

Was the defendant, Charles Dick, not under a 
legal obligation to pay the original debt, or, at all 
events, to have determined his obligation to pay or 
not ? He has not seen fit, if possible, to set up facts 
in his affidavit of defense which would show his 
non-liability, but has been contented to state only 
in rather indefinite terms what he “claimed.” (Rec. 
fi). If he was legally liable, his duty was to pay. 
If the plaintiff thought that he was legally liable— 
and there is no challenge of the plaintiff’s belief in 
this resjx'ct—and he thought that he was not, his 
obligation under the law was to submit to a judicial 
determination of that fact. He preferred to secure 
and get additional time than to submit to the courts 
of the country the determination of this question. 
And vet, he contends that the threat to take him 

4 - 

into court—a civil court—so influenced his mind 
and deprived him of judgment that he gave to the 
plaintiff notes endorsed by his wife for $14,500.00. 
It is difficult to believe that this could be true, and 
incredible—to use the language of the Morse- 
Woodworth case quoted above and cited in Ap¬ 
pellants’ Brief—“that the means used to induce 
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him to act were of such a kind as would overcome 
the mind and will of an ordinary person.’’ 

Is the situation not rather that the defendants 
are using, magnifying and distorting a statement 
alleged to have been made by the plaintiff, of an 
intention to pursue its lawful remedies, into a de¬ 
privation of his free thought and act f If the de¬ 
fendant, Charles Dick, is of the high public stand¬ 
ing and character which his counsel claims for him 
(Appellants’ Brief, page 10)—and which the 
plaintiff freely concedes—he knew only too well 
that he still had his freedom of action, and that the 
courts of this country are still open to rich and poor 
alike to determine in any proper proceeding whe¬ 
ther he did or did not owe Marx & Rawolle, Inc. 
the amount they claimed, or any part of it. It 
seems incredible to this plaintiff that a man of his 
standing and public experience—or even “the mind 
and will of an ordinary person”—could possibly 
have had his “mind enthralled” and been depriv¬ 
ed of his free will “by a threat”—if made—“to 
pursue legal remedies.” Such a fear by one un¬ 
learned and inexperience is possibly imaginable, 
but not in an “ordinary person,” nor in one of the 
defendant’s standing. 


The other averments of the affidavit of defense 
seem to have been passed over in silence by coun¬ 
sel in the brief for the Appellants. It is assumed 
for this reason by the Appellee that these aver- 
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ments are abandoned. If considered otherwise by 
the court, the following is respectfully submitted 
tor consideration. 

It is averred in the affidavit of defense (Record 
page 7) that * * * * “Carrie P. Pick, who 

is the wife of this defendant, and in order to avoid 
and prevent bankruptcy proceedings against this 
defendant, was 'by similar threats, duress and in¬ 
timidation, coerced, intimidated and compelled to 
sign said note, which she signed as guarantor and 
accommodation maker thereof.” 

It is shown by the Marshal’s return, (Rec. page 
4) that he had attached the interest of Carrie P. 
Dick in a deed of trust, which her husband had 
given to secure her and which was dated September 
23,1922, and recorded October 3,1922, in the office 
of the Recorder of Deeds. Mrs. Dick’s interest 
in this deed of trust is also set forth again in the 
record (Record page 8). (See Appellants’ Brief, 
page 2). The note upon which the suit is brought 
is dated New York City, January 29, 1923, (Rec. 
3) and the court will see that if bankruptcy had in¬ 
tervened as of that date, the trust given to secure 
Mrs. Dick might well have been declared a pref¬ 
erence within Section 60 of the Bankruptcy Law 
and voidable by the trustee in bankruptcy. Her 
explanation that the note was given “In order to 
avoid and prevent bankruptcy proceedings as 
aforesaid against this defendant,” (meaning the 
other defendant) is capable of another meaning 
than that she became an accommodation party to 
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the note. At the date the note was given, the mort¬ 
gage which she had received was possibly voidable 
under Section 60 of the Bankruptcy Act, and by 
giving the note she obtained the benefit of that 
mortgage, which she might not have received other¬ 
wise. This is surely not accommodation, and yet, 
the affidavit of defense does not attempt in any way 
to clarify this situation, although the mortgage it¬ 
self was attached. 

As to the power of a married woman to bind her¬ 
self to an accommodation note under New York 
laws,—if indeed she is to be considered as an ac¬ 
commodation party,—the court is respectfully re¬ 
ferred to Section 51 New York Domestic Relations 
law. 

In answer to the remaining averments of the affi¬ 
davit, (the extension of time and the like) the court 
is respectfully referred to the terms of the note on 
this subject (Record page 3) and the following 
cases: 

Knight vs. W. T. Walker Brick Co., 23 App. 

D. C. 524; Randall vs. Davis Coal & Coke 

Co., 15 App. D. C. 357; Ryan vs. Security 

Savinas and Commercial Bank, 50 App. 
D. C. ‘292. 


It is respectfully submitted that the judgment 
was right and should be affirmed. 

Respectfully submitted, 

H. Winship Wheatley 
Attorney for Appellee. 


